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Proceedings: (In Chambers) Order GRANTING Plaintiffs’ Motion for Partial
Summary Judgment as to the First, Second, and Third Claims in the
Second Amended Complaint (Docket No. 25)

I. FACTUAL AND PROCEDURAL BACKGROUND

Plaintiffs Arkley, Parizino, and Caldwell (individual Plaintiffs) are former
employees of Defendants Aon Risk Services Companies, Inc. (Aon Risk) and Aon Risk
Insurance Services West (Aon West). (Statement of Uncontroverted Facts (SUF) ¶¶ 4,
18, 24, 35, 38, 49.)1 Individual Plaintiffs’ employment with these Defendants was
subject to various restrictive covenants.

Individual Plaintiffs’ Employment Agreements contained a covenant not to
compete, which provided: “The Employee hereby covenants and agrees that . . . the
Employee will not for two (2) years after the end of employment, compete directly or
indirectly in any way with the business of Aon Group.” (Id. ¶¶ 13, 29, 44.) The
Agreements defined “compete” to mean:

to enter into or attempt to enter into . . . any business relationship of the same type
or kind as the business relationship which exists between Aon Group and its clients
or customers . . . for any individual, partnership, corporation, association or other
entity who or which was a client or customer for whom the Employee was the
producer or on whose account Employee worked or became familiar with during
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the twentyfour (24) months prior to the end of employment.
(Id.) The Employment Agreements contained choice of law provisions stating that
Illinois law governed. (Id. ¶¶ 15, 32, 46.) Other agreements to which individual
Plaintiffs were parties, including Performance Incentive Programs (PIPs), Leadership
Performance Plans (LLPs), and Stock Incentive Plans (SIPs), contained similar covenants
not to compete. (Id. ¶¶ 52, 57, 62, 67, 72, 80.) With the exception of the LLPs, these
documents contained provisions stating that Illinois law governed. (Id. ¶¶ 53, 58, 63, 81.)

In June 2011, individual Plaintiffs left their employment with Aon and joined
Plaintiff Alliant Insurance Services, Inc. (Id. ¶¶ 18, 22, 35-36, 49-50.) They filed this
action in state court, and Defendants removed. (Id. ¶¶ 85, 100.)

Plaintiffs move for partial summary judgment as to the First, Second, and Third
claims in the Second Amended Complaint. (Docket No. 25.) They seek (1) a declaration
that California law controls the covenants not to compete contained in individual
Plaintiffs’ Employment Agreements, PIPs, LLPs, and SIPs; (2) a declaration that the
covenants not to compete are void and unenforceable under California Business and
Professions Code § 16600; and (3) a finding that Defendants’ inclusion of the covenants
not to compete in the relevant documents constitutes a violation of California’s Unfair
Competition Law (UCL), Cal. Bus. & Prof. Code § 17200 et seq.

II. LEGAL STANDARD

Federal Rule of Civil Procedure 56(a) mandates that “[t]he court shall grant
summary judgment if the movant shows that there is no genuine dispute as to any
material fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P.
56(a). The moving party bears the initial burden of establishing the absence of a genuine
dispute as to a material fact. See Celotex Corp. v. Catrett, 477 U.S. 317, 330 (1986). “If
the moving party will bear the burden of persuasion at trial, that party must support its
motion with credible evidence . . . that would entitle it to a directed verdict if not
controverted at trial.” Id. (emphasis omitted). Once the moving party meets its initial
burden, the “party asserting that a fact . . . is genuinely disputed must support the
assertion by: (A) citing to particular parts of materials in the record . . . or (B) showing
that the materials cited do not establish the absence . . . of a genuine dispute . . . .” Fed.
R. Civ. P. 56(c). “Only disputes over facts that might affect the outcome of the suit . . .
will properly preclude the entry of summary judgment . . . . Factual disputes that are
irrelevant or unnecessary will not be counted.” Anderson v. Liberty Lobby, Inc., 477
U.S. 242, 248 (1986). The nonmoving party must do more than show there is some
“metaphysical doubt” as to the material facts at issue. Matsushita Elec. Indus. Co., Ltd.
v. Zenith Radio Corp., 475 U.S. 574, 586 (1986).

At the summary judgment stage, a court does not make credibility determinations
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or weigh conflicting evidence, but must view the evidence in the light most favorable to
the nonmoving party. See Anderson, 477 U.S. at 249; Matsushita, 475 U.S. at 587. The
standard and procedures for a motion for partial summary judgment are the same as for
summary judgment of a claim. Fed. R. Civ. P. 56(a); Delta Sav. Bank v. United States,
265 F.3d 1017, 1021 (9th Cir. 2001);

III. DISCUSSION

For the reasons stated below, Plaintiffs’ motion is GRANTED.

A. First and Second Claims for Declaratory Relief

“In a case of actual controversy within its jurisdiction, . . . any court of the United
States, upon the filing of an appropriate pleading, may declare the rights and other legal
relations of any interested party seeking such declaration . . . .” 28 U.S.C. § 2201. A
“case of actual controversy” exists, as the parties clearly disagree as to whether the
covenants not to compete in the Employment Agreements, PIPs, SIPs, and LLPs are
governed by California or Illinois law, and whether they are enforceable.

1. The Covenants Not to Compete in the Employment Agreements, PIPs,
and SIPs Are Governed by California Law

Where a federal court exercises jurisdiction over state law claims, “the federal
court applies the choice-of-law rules of the forum state.” Paracor Fin., Inc. v. GE Elec.
Capital Corp., 96 F.3d 1151, 1164 (9th Cir. 1996). Where a contract contains a choice of
law provision, California courts follow these steps to determine whether it is enforceable:

[T]he court [must] first determine . . . : (1) whether the chosen state has a
substantial relationship to the parties or their transaction, or (2) whether there is
any other reasonable basis for the parties’ choice of law. If neither of these tests is
met, that is the end of the inquiry, and the court need not enforce the parties’
choice of law. If, however, either test is met, the court must next determine
whether the chosen state’s law is contrary to a fundamental policy of California. If
there is no such conflict, the court shall enforce the parties’ choice of law. If,
however, there is a fundamental conflict with California law, the court must then
determine whether California has a “materially greater interest than the chosen
state in the determination of the particular issue . . . .” If California has a
materially greater interest than the chosen state, the choice of law shall not be
enforced . . . .
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Nedlloyd Lines B.V. v. Super. Ct., 3 Cal. 4th 459, 466 (1992) (footnotes and citation
omitted).

There is no genuine dispute as to whether the choice of law provision in the
relevant agreements is governed by California law. Even if Illinois has a substantial
relationship to the parties or their transaction, or there is some other reasonable basis for
the choice of law, Illinois law is contrary to a fundamental policy of California law, and
California has a “materially greater interest” in enforcing its own law.

Application of Illinois law creates a conflict with a fundamental policy of
California law. Covenants not to compete are permissible under Illinois law. See, e.g.,
Baird & Warner Residential Sales, Inc. v. Mazzone, 384 Ill. App. 3d 586, 590 (2008).
Such covenants are specifically unenforceable under California Business and Professions
Code § 16600. It is beyond dispute that the policy underlying § 16600 is considered
“fundamental.” See, e.g., Application Grp., Inc. v. Hunter Grp., Inc., 61 Cal. App. 4th
881, 900 (1998) (referring to California’s “strong policy interest”); Frame v. Merrill
Lynch, Pierce, Fenner & Smith, Inc., 20 Cal. App. 3d 668, 673 (1971) (same).

California’s interest in enforcing its own law is “materially greater” than that of
Illinois. Under California law, “[t]he interests of the employee in his own mobility and
betterment are deemed paramount to the competitive business interests of the employers.”
Application Grp., 61 Cal. App. 4th at 900 (citation omitted). Thus, California has a
strong interest in enforcing its laws to protect California-resident employees. It is
undisputed that individual Plaintiffs are California residents, that they resided in
California and had their main offices there while employees of Defendants, and that they
have resided in California and had their main offices there as employees of Alliant. (SUF
¶¶ 6, 9-10, 22-23, 25-26, 36, 40-41, 50.) California’s ability to protect the employment
interests of its residents would be significantly hampered if it could not enforce § 16600.

In addition, California’s strong interest extends to “persons whom California-based
employers . . . wish to employ to provide services in California, regardless of the
person’s state of residence or precise degree of involvement in California projects,” and
it includes allowing California-based businesses to “compete effectively for the most
talented, skilled, employees in their industries.” Application Grp., 61 Cal. App. 4th at
900-01 (concluding that a contractual choice of law provision was unenforceable, and
that California law applied, where neither the employee, nor her former employer, were
located in California, but the employee was hired by a California-based company). It is
undisputed that Alliant, individual Plaintiffs’ current employer, has its principal place of
business in California, and that it employs individual Plaintiffs to perform services in
California. (SUF ¶¶ 5, 22, 36, 50.) California cannot protect its companies’ significant
interest in competition if it cannot enforce § 16600.

Defendants fail to raise any genuine dispute as to California’s materially greater
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2 The Court does not find The Estee Lauder Cos. Inc. v. Batra, 430 F. Supp. 2d 158 (S.D.N.Y.
2006) or MCS Servs. v. Coronel, 2008 M.D.B.T. 3 (Md. Cir. Ct. 2008), cited by Defendants,
(Opp’n at 21-22), to be persuasive. As the Court must attempt to apply the choice of law
analysis conducted by California courts, see Paracor Fin., 96 F.3d at 1164, the analyses of non-
California courts outside the Ninth Circuit are unhelpful. Furthermore, the Court disagrees
with the analysis in the Southern District of New York case, and the Maryland case is
inapposite to the extent it relied on the fact that “[i]t has long been settled in Maryland that,
absent proof of fraud, a party has a duty to read a contract before he signs it and, even if he
signs it without reading it, he remains bound by its terms.” MCS Servs., 2008 M.D.B.T. at
*16.
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interest in enforcing its law.2 Defendants emphasize Illinois’ interests in fostering
“predictability” for its companies, and in protecting the “long tradition” of enforcing
covenants not to compete. (Opp’n at 18-19.) Defendants state that “Illinois has a
substantial interest to ensure that Aon, one of its largest and most iconic companies, can
operate its global commercial insurance brokerage under a uniform body of law.” (Id. at
18.) First, the interests referenced by Defendants are not specific to enforcement of
Illinois law in particular – rather, they apply equally to California’s ability to apply its
own laws prohibiting the enforceability of covenants not to compete. Second, the
interests asserted by Defendants are not particularly compelling. The Court can only
assume that Illinois is aware that “global” entities, operating in numerous jurisdictions,
will often have to deal with variations in the applicable law (requiring an adjustment of
“tradition”). Given that this reality should be imminently foreseeable by large
companies, Illinois does not have an overriding interest in protecting large companies
from dealing with it. In short, the inability of Illinois to enforce its laws will damage its
interest in fostering “predictability” much less than California’s inability to enforce
§ 16600 will damage its interest in protecting its employees’ and businesses’ freedom,
mobility and ability to compete.

Defendants present a great deal of evidence that individual Plaintiffs had
significant contacts with Illinois. They emphasize that Aon’s corporate headquarters
were in Illinois, that Plaintiffs reported to headquarters, that their Employment
Agreements were executed in Illinois, and that their business activities took them outside
California. (See, e.g., Statement of Genuine Disputes (SGD) ¶¶ 20, 115, 119, 122-24,
126-28.) However, this evidence does not lessen California’s interest in protecting its
resident employees’ and businesses’ ability to compete and move freely. Although
individual Plaintiffs may have had outside-California contact, there is no indication that
this decreased their interest in being able to change jobs or continue to live in California.
Nor does the evidence increase the interest of Illinois in enforcing the noncompete
provisions. It is expected that Illinois companies operating in other jurisdictions will
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have to deal with variations in governing law, and this expectation is not altered by the
fact that employees of those companies necessarily interact with Illinois.

California law applies to the covenants not to compete in the Employment
Agreements, PIPs, and SIPs.

2. The Covenants Not to Compete in the LLPs Are Governed by
California Law

The LLPs do not contain a choice of law provision. (SUF ¶¶ 68, 73.) Where there
is no affirmative choice of law provision, California courts apply the “governmental
interest analysis” to determine the appropriate law. Under this analysis, “California law
will be applied unless the foreign law conflicts with California law and California and the
foreign jurisdiction have significant interests in having their law applied. Where
significant interests conflict, the court must assess the ‘comparative impairment’ of each
state’s policies.” Application Group, 61 Cal. App. 4th at 896 (citation omitted).

For the reasons stated above, the Court concludes that California would suffer
greater impairment if its laws were not enforced. California law applies to the covenant
not to compete in the LLPs.

3. The Covenants Not to Compete Are Void and Unenforceable Under
California Business and Professions Code § 16600

Under § 16600, “every contract by which anyone is restrained from engaging in a
lawful profession, trade, or business of any kind is to that extent void” unless the
statutory exceptions in §§ 16601, 16602, or 16602.5 apply. The covenants here are
clearly restraints from engaging in lawful business, see, e.g., Edwards v. Arthur Andersen
LLP, 44 Cal. 4th 937, 942 (2008) (considering a similar noncompete provision), and
Defendants do not contend that they are not the types of covenants subject to § 16600. It
is undisputed that none of the statutory exceptions apply. (SUF ¶ 84.)

Defendants argue extensively that the unclean hands doctrine should bar recovery
– that the Court, sitting in equity, should refuse to grant Plaintiffs’ request for declaratory
relief because Plaintiffs engaged in fraudulent or deceitful conduct. See, e.g., Precision
Inst. Mfg. Co. v. Auto. Maint. Mach. Co., 324 U.S. 806, 814 (1945) (stating that the
unclean hands doctrine “closes the doors of a court of equity to one tainted with
inequitableness or bad faith relative to the matter in which he seeks relief”); United States
v. Georgia-Pacific Co., 421 F.2d 92, 103 (9th Cir. 1970) (recognizing that a court may
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3 Plaintiffs point out that California courts have refused to apply the unclean hands doctrine in
the context of § 16600 and UCL claims based on the use of noncompete clauses. See, e.g.,
Dowell v. Biosense Webster, Inc., 179 Cal. App. 4th 564, 571 (2009) (affirming a district court
that concluded that the unclean hands defense was irrelevant to the question of whether the
noncompete clause was void under § 16600); see also, e.g., Ticconi v. Blue Shield of Cal. Life
& Health Ins. Co., 160 Cal. App. 4th 528, 543 (2008) (“[T]he equitable defense of unclean
hands is not a defense to an unfair trade or business practices claim based on violation of a
statute.”). Plaintiffs’ first and second causes of action are for declaratory relief, which is
governed by § 2201 in federal court. Relief under § 2201 is subject to the unclean hands
defense. See, e.g., Georgia-Pacific Co., 421 F.2d at 103. Defendants cite federal cases that
apply California courts’ unclean hands doctrine. (Opp’n at 10, 12 n.2.) However, the
underlying claims in these cases are based on California law. See Adler v. Fed. Republic of
Nig., 219 F.3d 869, 873 (9th Cir. 2000) (considering inter alia fraud and conspiracy claims);
Seaman v. Pyramid Techns., Inc., 2011 WL 5508971, at *6 (C.D. Cal. Nov. 7, 2011)
(considering a breach of contract claim). The Court assumes that California’s limitation on the
application of the unclean hands doctrine does not apply here. However, in any event,
Defendants have failed to raise a triable issue that the doctrine of unclean hands would bar
relief.
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refuse to grant declaratory relief under § 2201 based on the unclean hands doctrine).3 “In
applying the doctrine, ‘what is material is not that the plaintiff’s hands are dirty, but that
he dirtied them in acquiring the right he now asserts, or that the manner of dirtying
renders inequitable the assertion of such rights against the defendants.’” Ellenburg v.
Brockway, Inc., 763 F.2d 1091, 1097 (9th Cir. 1985) (quoting Republic Molding Corp. v.
B.W. Photo Utils., 319 F.2d 347, 349 (9th Cir. 1963)). “Thus, equity requires that those
seeking it[]s protection shall have acted fairly and without fraud or deceit as to the
controversy in issue.” Id.

Defendants claim that Plaintiffs acted with unclean hands by coordinating a mass
exodus from Aon and using Aon’s confidential information. These actions are distinct
from the claims Plaintiff asserts here – that noncompete provisions were improperly
included in their Employment Agreements at the time the Agreements were entered.
Thus, Defendants have failed to show that Plaintiffs acted fraudulently in acquiring the
rights they now assert. Cf., e.g., Ellenburg, 763 F.2d at 1097 (affirming application of
the unclean hands doctrine where the plaintiff claimed early retirement benefits because
the plaintiff had acquired the right to those benefits only by lying about his date of birth);
Republic Molding, 319 F.2d at 351 (recognizing that, in patent infringement cases, the
unclean hands doctrine is generally asserted on the basis that the patent was fraudulently
obtained); Fladeboe v. Am. Isuzu Motors Inc., 150 Cal. App. 4th 42, 58 (2007) (affirming
application of the unclean hands doctrine where automobile dealers sued a manufacturer
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for withholding consent to a transfer because the manufacturer had denied consent only
because one of the dealers had already made the transfer in violation of the governing
contract). The unclean hands doctrine does not apply.

The covenants not to compete are void and unenforceable.

B. Third Claim for Violation of the UCL

“An employer’s use of an illegal noncompete agreement also violates the UCL.”
Dowell, 179 Cal. App. 4th at 575. Plaintiffs are entitled to judgment as a matter of law on
this claim.

IV. CONCLUSION

Plaintiffs’ motion is GRANTED.

IT IS SO ORDERED.
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