



































“alleges that Malyshev and Kohlmeier violated their non-compete agreements. Count II alleges
that Malyshev and Kohlmeier breached their non-solicit agreements. Count V is a breach of
fiduciary duty claim against Malyshev and Kohlmeier. Specifically, Citadel seeks the following
relief against Defendants Malyshev, Kohlmeier and Teza:

e An order enjoining Malyshev and Kohlmeier from any involvement with, or any
work for, Teza for a period of nine months following the date this Court énters its
injunction order, plus any additional period of time for which the Court finds that
they competed with or breached fiduciary duties to Citadel during their
employment; :

e An order enjoining Teza from doing any work whatsoever for a period of nine
months from the date the Court enters the injunction order, and directing that all
work done to date be destroyed; and

e An order enjoining all Defendants from soliciting any Citadel employees for
twelve months from the date the Court enters the injunction order.

“A. Law Applicable to Preliminary Injunctions

An injunction is “an extreme remedy which should be employed only in situations where
an emergency exists and serious harm would result if the injunction is not issued.” Callis, Papa,
Jackstadt & Halloran, P.C. v. Norfolk & W. Ry. Co., 195 I11.2d 356, 365 (2001). To obtain a
preliminary injunction, a plaintiff must show that (1) it possesses a clearly ascertained right in
need of protection; (2) a likelihood of success on the merits; (3) irreparable injury; and (4) the
absence of an adequate remedy at law. Id. at 365-66. The Court must also weigh the potential
harm to the plaintiff if an injunction is denied to the potential harm to the defendant and the
public if the injunction were to issue. The decision as to whether to deny or grant a preliminary
injunction is within the trial court’s discretion. Callis, Papa, Jackstadt & Halloran, P.C. v.
Norfolk & W. Ry. Co., 195 Ill. 2d 356, 366 (2001). ' '

B. Law Applicable to Restrictive Covenants
1. Non Compete Agreements

Illinois courts will enforce reasonable restrictive covenant in an employment contract.
Arpac Corp. v. Murray, 226 Ill. App. 3d 65, 75 (1" Dist. 1992); Dam, Snell & Taveirne, Ltd. v.
Verchota, 324 TIl. App. 3d 146, 151 (2d Dist. 2001). The reasonableness of a restrictive
covenant “is measured by its hardship to the employee, its effect upon the general public, and the
reasonableness of the time, territory, and activity restrictions.” Arpac, 226 Ill. App. 3d at 75.
Non-compete agreements are construed strictly and “any doubts or ambiguities must be resolved
against the restriction.” Marwaha v. Woodridge Clinic, S.C., 339 I[11.App.3d 291, 293 (2d Dast.
2003).

2. Non Solicitation Agreements
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Restraining employees from inducing other employees to resign is reasonably necessary
to maintain a stable workforce. See Arpac, 226 Ill. App. 3d at 69 (enjoining an employee from
violating an employment agreement that contained a covenant that prohibited the former
employee from “induc[ing] or attempt[ing] to induce” employees to leave the company);
Torrence v. Hewitt Assoc., 143 Il. App. 3d 520, 524 (1st Dist. 1986) (finding covenant
containing, inter alia, non-solicitation restriction valid and enforceable).

C. Law Applicable to Breach of Fiduciary Duty

_ There exists between partners a fiduciary relationship requiring that “each partner is

bound to exercise the utmost good faith and honesty in all matters relating to the partnership
business.” Winston & Strawn v. Nosal, 279 1ll. App. 3d 231, 239 (1** Dist. 1996). A partner’s
fiduciary duty “prohibits all forms of secret dealings and self-preference” and requires full
disclosure to other partners as to partnership business. Id. at 239-240. When there is a claim for
breach of fiduciary duty, “the burden of proof shifts to the fiduciary to show by clear and
convincing evidence that a transaction is equitable and just.” Labovitz v. Dolan, 189 Ill. App. 3d
403, 413 (1 Dist. 1989). Whether a defendant’s conduct is fair and whether a defendant
breached its fiduciary duties are questions of law which turn on the facts. Lewis v. Playboy
Enterprises, Inc., 279 I1. App. 3d 47, 54 (1* Dist. 1996).

Corporate officers “owe a fiduciary duty of loyalty to their corporate employers not to (1)
actively exploit their positions within the corporation for their own personal benefit or (2) hinder
the ability of a corporation to continue the business for which it was developed.” Alpha School
Bus Co. v. Wagner, 391 Ill. App. 3d 722, 737 (1 Dist. 2009) An “officer’s resignation does not
sever Hability for transactions that began (or were based upon information acquired) while the
officer was employed and completed after the officer resigned.” Id.

D. Evidence Presented at the Hearing on Preliminary Injunction
1. The Parties

Citadel is a Delaware Limited Liability Company with its primary place of business in
Chicago, Illinois. (Teza Answer  6). Teza is a Delaware Limited Liability Company with its
primary place of business in Chicago, Illinois. Teza was formed as “Pelagicus Group, LLC” on
March 26, 2009. (PTX 61, 59). Malyshev, a resident of Cook County, [linois, is the Chief
Executive Officer of Teza. (Defs’ Answer 9 4; Tr. (Malyshev) 372; Tr. (Malyshev) 597).
Kohlmeier, also a resident of Cook County, Illinois, is the President of Teza. (Defs’ Answer § 4;
Tr. (Malyshev) 501).

2. Citadel

Citadel is a Chicago-based financial services firm that was founded in 1990 by Ken
Griffin. Citadel has approximately 1,300 employees across the globe, 1,000 in Chicago. (Tr.
(Yeh) 10-12). Citadel is best known for its alternative investment management products and
manages approximately $14 billion of aggregate capital on behalf of pensions, retirement funds,
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foundations, endowments, and the employees of Citadel. (Tr. (Yeh) 10-11). Citadel provides
some traditional, fundamental investments through its global equities strategies. (Tr. (Yeh) 14).
Citadel is involved in quantitative investment, including: Options Market Making, Volatility
Arbitrage, Statistical Arbitrage and High Frequency Trading.

3. Citadel’s High Frequency Trading Business

Citadel was one of the first investment firms to engage in high frequency trading which
grew out of Citadel’s work in statistical arbitrage. Citadel had been working on statistical
arbitrage strategies for seven years at the time it started to work on high frequency trading. ( Tr.
(Yeh) 15-22; Defendants’ Answer § 8).

Malyshev joined the high frequency group in the fall of 2003. Although Malyshev had
no professional trading experience or training, he had a Ph.D in plasma physics, had previously
worked as a management consultant, and had a quantitative background. Yeh believed
Malyshev “would be a good person to have on the team.” (Tr. (Yeh) 38-40).

Kohlmeier was hired into Citadel’s Finance Technology Associates Program in the
Information Technology (“IT”) Department in July 2002 directly out of graduate school.
Kohlmeier joined the high frequency group in January 2004 Prior to Citadel, Kohlmeier had no
experience in algorithmic or high frequency trading. (PTX 16; Tr. (Yeh) 39-40, 354-355; Tr.
(Kohlmeier) 750-753, 994-995).

Malyshev oversaw every aspect of Citadel’s high frequency business, including the
building of the IT infrastructure for the high frequency business. Kohlmeier reported to
Malyshev from early 2004 until Malyshev resigned in February 2009. (Tr. (Yeh) 73; PTX 290,
Tr. (Kohlmeier) 754; Lazzo Dep. 53-54; Tr. (Kohlmeier) 755).

A high frequency business consists of several interrelated parts, each of which is
important: (a) recruiting and hiring high frequency talent; (b) building historical market data
systems and parsers; (c) developing trading signals; (d) testing those signals against the collected
historical market data; () creating realtime market data interfaces that permit the collection of
data and the operation of trading strategies; (f) locating servers in strategic “co-location”
exchanges; and (g) developing order entry and trading “engines.” Combined, these activities
include both developing the tools to trade and building the tools to identify appropriate trades.
(PTX 288; Tr. (Yeh) 20-32, 41-49, 55-56 (“all of these things are vital, and all of these are key
business activities of what I consider Citadel’s high frequency business”); 73-74; 351-353; Tr.
(Kohlmeier) 864-869, 998; Tr. (Sterling) 1057-1072).

Building a high frequency trading business requires finding the best personnel possible to
perform overlapping work in information technology and quantitative research (“QR”)
infrastructure. As Malyshev testified at trial, the high frequency business is in part a people
business where having a team of talented people working toward the same goal is critical. (Tr.
(Yeh) 47-49; PTX 287; PTX 288; Tr. (Malyshev) 608-1 1). Over the last five-plus years,
Citadel’s high frequency group has received in excess of 2,500 resumes, interviewed over 1,000
individuals, and now employs approximately 58 professionals. ( Tr. (Yeh) 41-44). Recruiting
and retaining employees is a critical and competitive portion of Citadel’s high frequency
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business. Malyshev was responsible for recruiting and hiring Citadel’s high frequency talent,
interfacing with both internal and external recruiters used by Citadel. (Tr. (Yeh) 43-44, 73, 318).

High frequency trading requires the development of a vast collection of historical market
data. Citadel has been gathering market data since it began the high frequency business, and it
was built on the foundation of Citadel’s prior quantitative investment work. The data system
~ contains the rough equivalent of approximately 100 times the amount of data included in the

Library of Congress. ( Tr. (Yeh) 23-24, 35-36, 351-52). In order to use the historical market
data, code and programs must be written to translate, organize and replay it. This process
involves writing code to review and organize the data into a coherent and usable format. Market
data replayers allow a particular signal or alpha to be tested over historical market data. Citadel
developed these tools in building its high frequency business. (Tr. (Yeh) 24, 48-49, 353; Tr.
(Sterling) 1071-1073; Tr. (Kohlmeier) 1002-1003; PTX 263).

Citadel developed and tested mathematical price prediction algorithms or models,
commonly referred to as signals or “alphas.” A combination of signals or “alphas” may be used
in a trading strategy. (Tr. (Yeh) 24-28; Tr. (Malyshev) 519-20). Some alphas are more _
complicated than others. Some alphas can be coded in hours or a day, while others evolve over a
period of years. (Tr. (Kohlmeier) 763-64).

Malyshev worked on Citadel’s alphas and was responsible for approving the trading
strategies used by Citadel’s high frequency group. (Tr. (Yeh) 73). Kohlmeier ran the
quantitative research team within the high frequency group. He wrote code and worked on
Citadel’s “alpha” signals. Kohlmeier made sure the alphas “traded right” and that trading was
“robust”. Among others, Kohlmeier recalls working on a relative value and a trade signal, and
may have worked on a book pressure signal. (Tr. (Yeh) 74-75; Tr. (Kohlmeier) 821-23). While
at Citadel, Kohlmeier would often make use of an “alpha” that looked at a weighted midprice
and had some predictive elements to it. (Tr. (Kohlmeier) 764). ’

Joe Kelley, Richard May and Brian Stube (as well as three others) reported directly to
Kohlmeier and worked on Citadel’s alphas and signals. (Tr. (Yeh) 70-73). Kohlmeier had
weekly meetings which included technical discussions of the signals and strategies being worked
on by individuals, such as May and Kelley. (Tr. (May) 217-18; Kelley Dep. 31).

During the process of signal or “alpha” development, computer code is written to allow
quantitative researchers to quickly test (i.e., “hacktest”) their signals against the library of
historical market data. This process of “backtesting” may reveal the viability of a hypothesis that
may eventually become part of a signal or alpha, or the reality that a proposed market .
relationship will not trade profitably. (Tr. (Yeh) 24-26). The process of “backtesting” includes
running linear regressions on the alphas, which provides a statistical sense of how the alpha
would trade in practice. Linear regressions operate as a proxy of an alpha’s impact on the
profitability of investment strategies. (Tr. (Kohlmeier) 760-61).

To profitably execute high frequency trades, a firm must locate its computer equipment,
programs and code at or near an exchange. Citadel’s success in high frequency trading depends
on its ability to get its code and computers close to an exchange, which allows Citadel to execute
trades in milliseconds. (Tr. (Yeh) 20-32, 43-44).
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High speed computer infrastructure is critical to the high frequency business because
processing and execution speed are extremely important to successful high frequency trading. It
is the infrastructure that enables and implements the “high frequency” aspect of high frequency
trading. (Tr. (Yeh) 29, 50-51; Tr. (Sterling) 1077-80).

Citadel also built trading engines that read incoming realtime market data and, when the
opportunity arises, execute its trading strategies and alphas to buy and sell securities. Thisisa
critical piece of the infrastructure and of the entire interrelated network. (Tr. (Yeh) 30-31).
Kohlmeier wrote the code for the Phase Zero HFE System at Citadel, which was the high
frequency group’s first order entry system and trading engine. The HFE system was based on
infrastructure previously used by Citadel to send orders back and forth to trade Korean options.
Kohlmeier made changes to that IT system so that it would allow the high frequency group to
trade on the NASDAQ. The high frequency group made trades through Kohlmeier’s Phase Zero
HFE system though, according to Kohlmeier, those trades lost a small amount of money and the
system was “turned off.” (PTX 284 (Kohlmeier review on the Phase Zero HFE system); Tr.
(Kohlmeier) 872-74 , 759-761).

There is significant overlap and cooperation in Citadel’s high frequency group between
individuals working on development of alphas or signals and other quantitative research and
those working on information technology, trading engines, and other aspects of infrastructure.
(Tr. (Yeh) 47-48; PTX 284; PTX 16; Tr. (Kohlmeier) 752-53; Tr. (Kohlmeier) 994-95).
Citadel’s quantitative and infrastructure teams have worked together in a continuing, co-
operative process to develop the high frequency business over the last five years. (Tr. (Yeh) 24-
26, 47-49).

Malyshev also played a crucial role in the construction of Citadel’s high frequency
trading platform infrastructure. He provided the “requirements” for the infrastructure rollout that
was completed by Citadel’s high frequency team. Malyshev was involved in frequent meetings
and was a “very important” part of the development of Citadel’s infrastructure. (Lazzo Dep. 53-
54) v v

4. Citadel’s Measures to Protect Confidential Material

In order to protect the confidential nature of Citadel’s high frequency work, Citadel has
instituted a number of physical and electronic security measures. The physical security measures
include: limited ID-card access to the building and certain floors, security cameras, and a
dedicated Citadel security team. (Tr. (Yeh) 58-59). The electronic security includes password
protection and encryption of relevant computer systems, computer-access limitations, and a
second level of encryption for some source code. Access to high frequency source code is given
out on a need-to-know basis only and is strictly limited. (Tr. (Yeh) 59-60; Tr. (May) 215-16).

Citadel also utilizes employment agreements as a critical tool in protecting its
confidential information related to high frequency trading. Every employee in the high
frequency front office must sign a non-compete agreement. Citadel employees also are required
to sign non-solicitation and non-disclosure agreements to protect Citadel’s business interests,
including its confidential information. (Tr. (Yeh) 60-61).
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Because of their important roles at Citadel and their access to confidential information,
defendants Malyshev and Kohlmeier were both required to execute non-compete, non-
solicitation and non-disclosure agreements with Citadel and entered into a partnership
agreement. (Tr. (Yeh) 60-61, 119-29). Malyshev entered into his non-compete agreement on
August 3, 2004. Kohlmeier entered into his non-compete agreement with Citadel on April 13,
2005. (PTX 1, 10). Malyshev entered into his non-solicitation agreement on January 21, 2004;
Kohlmeier signed his on April 13, 2005. (PTX 3, PTX 14). Malyshev entered into his non-
disclosure agreement on January 21, 2004; Kohlmeier signed his on April 13, 2005. (PTX 2,
PTX 12).

Malyshev executed the Citadel Partners Equity Participants, L.P. Limited Partnership
Agreement (“CPEP Agreement”) on July 21, 2008. Kohlmeier executed the CPEP Agreement
on July 23, 2008. (PTX 21). The General Partner of CPEP is CIG GP, LLC. The sole member
of CIG GP, LLC (and the only entity empowered to act or receive information on behalf of CIG
GP, LLC), is Citadel Investment Group, L1C, the Plaintiff in this case. (DTX 75 at 2,DTX 76
at 2).

5. Pre-Termination Evidence

Malyshev thought about having his own high frequency trading company frequently
while he was employed by Citadel, and he began informing others about that desire as early as
2007. (Tr. (Malyshev) 440-43 ). Malyshev consulted attorneys during 2007 concerning his
Citadel employment agreements. During 2007, an attorney suggested to Malyshev that if he
moved to California, he would not have to abide by his non-compete. Malyshev testified that he
considered that possibility. (Tr. (Malyshev) 473-74). Malyshev spoke with Kohlmeier as early
as 2007 about his future ambitions. Malyshev specifically told Kohlmeier that he wanted to run
his own company. (Tr. (Malyshev) 447-49).

On October 3, 2007, Malyshev’s wife Oksana sent an email to an attorney stating: “My
husband is a managing director at Citadel, and he’s contemplating a move to another firm that
will likely be contentious. We are looking for an attorney that can help us think and manage
through this transition.” By the end of 2007, Malyshev had specifically discussed starting his
own trading firm with an attorney. (Tr. (Malyshev) 443-46; PTX 33).

Throughout 2008, Malyshev thought about leaving Citadel and forming his own business.
In the first quarter of 2008, Malyshev again discussed his Citadel agreements with attorneys.
(Tr. (Malyshev) 446). In February of 2008, Kohlmeier informed Malyshev about a conversation
that Kohlmeier had with Yeh. Kohlmeier had told Yeh that he might want to work with
Malyshev in the future, even if it was outside of Citadel. (Tr. (Malyshev) 446-48). In 2008,
Malyshev had discussions with Citadel employees, including Kelley, May, and Benjamin
Blander, about Malyshev forming his own company. From mid to late 2008 until his resignation,
Malyshev told May that his “dream scenario” was to run his own company. (Tr. (Malyshev) 451-
55: Tr. (May) 222-23). Malyshev told Kelley and May that if he were to start his own business,
he would structure it like Jump, a competitor of Citadel’s that uses a model called a “bucket
shop.” In a bucket shop model, the company builds a trading platform (i.e. the IT infrastructure
only) and then allows third parties to trade their strategies on it in return for a percentage of their
profits. (Tr. (Malyshev) 452-54; Tr. (May) 236).
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